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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE WESTERN DISTRICT OF OKLAHOMA 
     
MICHAEL HOOPER, ) 

) 
Plaintiff, ) 

) 
v. )        

)   Case No. 12-cv-758-M 
JUSTIN JONES, in his capacity as Director ) 
of the Oklahoma Department of Corrections; ) 
RANDALL WORKMAN, in his capacity as )   DEATH PENALTY CASE 
Warden of the Oklahoma State Penitentiary; and ) 
DOES, UNKNOWN EXECUTIONERS, in their ) 
capacities as employees or agents of the Oklahoma )   Execution scheduled  
Department of Corrections, )   August 14, 2012 

) 
Defendants.  ) 

 
 PLAINTIFF=S REPLY TO DEFENDANTS= RESPONSE  

AND OBJECTION TO PLAINTIFF=S THIRD AMENDED  
MOTION FOR PRELIMINARY INJUNCTION [DOC. 22] 

 
Plaintiff through undersigned counsel respectfully replies to Defendants= response 

to his motion for a preliminary injunction herein. 

 ARGUMENT AND AUTHORITIES 

1. Defendants= first argument, after extended discussion of the facts and law in 

general, is that no precedent in this jurisdiction has found that not having a backup dose is 

unconstitutional. But Defendants have misstated the nature of Plaintiff=s claim that a 

backup dose should be required. Plaintiff is not claiming that, properly administered, 5000 

milligrams of unexpired pentobarbital is not sufficient to execute him. Clearly, it is 

sufficient to cause death. The risks involved in not having a backup dose involve not the 
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drug=s efficacy per se, but maladministration of the drug such that, as the protocol=s 

requirement of physician monitoring indicates, the Plaintiff experiences consciousness 

when the second and third drugs are administered.  

Further, Plaintiff is not challenging Defendants’ intention to adhere to their lethal 

injection protocol; rather, Plaintiff=s concern is that an inadvertent mishap through no one=s 

fault, or a human mistake in administration,  could cause him to receive an injurious dose 

of pentobarbital but either not make him sufficiently unconscious to be free of pain from 

the second and third drugs, or, if the execution had to be halted, render him severely 

damaged. 

Plaintiff accepts the assurance of Warden Workman in his affidavit, Doc. 22-2, & 6, 

that he will not cause Plaintiff to be injected with a drug which is beyond its expiration date 

at the time of the execution. Plaintiff also clarifies that he is challenging the absence of a 

requirement of a backup dose, because otherwise the protocol=s silence on what the 

physician should do, if the physician determines Plaintiff is still conscious five minutes 

after administration of the first drug, means that this contemplated possibility has no 

solution other than to risk serious injury either by proceeding with the second two drugs or 

halting the execution. Both pose serious Eighth Amendment risks to Plaintiff.  

Plaintiffs have no objection to judicial notice of the cases listed at 6-7 of the 

Response. Plaintiff suggests that recent legal and scientific developments render those 

opinions uncontrolling here. 

Defendants in relying on Pavatt v. Jones, 627 F.3d 1336 (10th Cir. 2010), fail to 
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realize that the reliance on Baze v. Rees in that case was based on the state of the art of 

execution at the time of Baze. Defendants have made much, Response at 12, of how the 

Oklahoma protocol has evolved continually to make executions ever more humane. But 

Oklahoma lags behind other states in two crucial areas: (1) demonstrating that they possess 

unexpired pentobarbital that has been FDA-approved for use in humans for a backup dose, 

as Kentucky did require when Baze approved its protocol, and (2) turning to a one-drug 

protocol, as seven states now have doneB and as Oklahoma now authorizes, though such 

was not authorized by 22 O.S. ' 1014(A) when Pavatt was decided on December 14, 2010. 

That statute was amended to allow a one-drug execution effective on November 1, 2011.   

As noted in the Amended Complaint, Doc. 15 at 5-6, Texas and Arkansas, 

neighboring states, along with Florida, Delaware, and Montana, specifically require 

backup doses. They do this even though, as Arkansas=s protocol states,  it is unlikely: AIn 

the unlikely event that the Deputy Director, or designee, determines that the condemned 

inmate remains conscious following the administration of Syringe #3 (normal saline 

wash), the back-up syringes of the first chemical (Syringe #B1 and #B2) and a repeat 

normal saline wash (Syringe #B3), shall be administered into the secondary or alternative 

IV line.@ Arkansas Department of Correction, Procedure for Execution, Attachment C, ' 

III.2.f. The list of states requiring a backup dose is not exhausted in the Amended 

Complaint, and it is an accepted safe practice. And Kentucky B the Baze state- also required 

it at the time its protocol was found constitutional by the Supreme Court:  

If it appears to the Warden that the condemned is not unconscious within 60 
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seconds to his command to Aproceed,@ the Warden shall stop the flow of 
Sodium Thiopental in the primary site and order that the backup IV be used 
with a new flow of Sodium Thiopental. 

 
Kentucky State Penitentiary protocol in effect at time Baze v. Rees was litigated, as revised 

12/14/2004. Thus Pavatt should not be regarded as controlling in its holding that no backup 

dose is required, because the standards and practices for executions have indeed evolved 

since Baze. 

  2. Plaintiff has strong reasons to suspect that the 20 pentobarbital doses acquired by 

Oklahoma as announced on July 11, 2012, are veterinary drugs, and not pentobarbital that 

has been manufactured or approved for use in humans. This is in part based on logical 

deduction: 1) Nembutal, the trade name for the pentobarbital that is FDA-approved for use 

in humans, is not available for executions because the manufacturer will not supply it and 

has a contractual guarantee that its distributors will not sell it to be used for executions. 2) 

Pentobarbital is commonly used for euthanasia by veterinarians. 3) Veterinary 

pentobarbital is not scarce and is easily obtained. The concern is whether veterinary 

pentobarbital meets standards of safety for deeply anesthetizing humans. This concern is 

not alleviated by the fact that in the State=s otherwise thorough response, no attempt is 

made to address, either in the pleadings or in the exhibits, whether the pentobarbital is 

veterinary-grade or a human drug. 

When Pavatt was decided the foreign source of drugs used in executions was not yet 

an issue. Beaty v. Food & Drug Admin., CIV. 11-289 RJL, 2012 WL 1021048 (D.D.C. 

Mar. 27, 2012), had not been decided; in fact the Complaint in that case was filed in the 

Case 5:12-cv-00758-M   Document 26   Filed 07/31/12   Page 4 of 11



 
 5 

District of Columbia on February 2, 2011 after Pavatt was decided. 

The Food and Drug Administration has expressed a strong interest in ensuring the 

safety of the first drug. As noted in Footnote 7 in the Amended Complaint, at 9:  

 Here, the threatened injury B that unapproved foreign thiopental will fail to 
anesthetize plaintiffs properly during execution, causing conscious 
suffocation, pain, and cardiac arrest . . . B  is, to say the least, severe. Indeed, 
few in our society are more vulnerable than a death row inmate facing lethal 
injection. [] Thus, because the threatened injury is severe, plaintiffs are 
required to show only a >relatively modest= increment of risk. Beaty, 
2012 WL 1021048, at 4. [Emphasis supllied] 

 
If the Defendants want to talk evolution, the evolution is that it is important that the 

drug used to anesthetize be of standard efficacy. This Court is not constrained by precedent 

to ignore developments in the law of lethal injection, e.g. Beaty and the Kentucky orders of 

Judge Shepherd provided to this Court as Attachments A and B to the Amended 

Complaint, nor in the evolution of the science or art of executing humans, as many states 

require backup doses, ensure their drugs are fit for humans, and turn to the one-drug 

protocol. 

3. There is no question but that the one-drug protocol is safer than the three-drug 

protocol and presents substantially less risk of pain and suffering. While not free of risk, 

there is no doubt that the majority of suffering documented during lethal injection 

executions has resulted from the other two drugs. Plaintiff does not argue, as perhaps 

implied by Defendants= response at 6,  that the standard is one of strict liability, nor that 

the risk of accident can ever be entirely eliminated from the execution process. Plaintiff 

argues that in light of the demonstrated efficacy of one-drug executions, and the clear 
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elimination of the risk of suffering largely potential in the other two drugs, Baze could well 

conclude, if decided now, that the three-drug protocol carries unconstitutional risk. Pavatt 

and other precedents thoughtfully decided by Judge Friot (not that Mr. Hooper agrees with 

his rulings) relied on earlier science and the absence of any deployment of the one-drug 

protocol. Just as society=s standards can evolve to render the formerly constitutional 

behavior of courts unconstitutional, e.g., the now prohibited execution of persons who 

committed crimes before age 18, the standards for executions to meet Eighth Amendment 

standards can also change B as the orders of Judge Shepherd commendably acknowledge.  

 4. A salient point and argument Mr. Hooper makes here, to repeat, is not that 

ODOC will not make every effort to minimize the risks in terms of adhering to the 

execution procedures in OP 040301-01, cf. Response at 9. The point is that other states 

have modified protocols to require a backup dose of the first drug and, increasingly, are 

turning to one-drug protocols, which do not use paralytics or potassium chloride. Neither 

of these measures are burdensome; both are allowed now by Oklahoma law. The State 

should also ensure and affirm to Mr. Hooper that the drugs obtained by ODOC, and which 

could be used in Mr. Hooper’s execution, are not veterinary drugs. [It should be noted that 

Defendants are mistaken in asserting at 20 that Plaintiff Aadmits that none of the new doses 

will be present in the execution chamber on August 14, 2012, and that none will be used on 

him.@ Plaintiff stated at 3 of his Amended Complaint that prior to announcing the new 

doses, ODOC planned to use its last dose on Mr. Hooper and that it was indeed the last dose 

as of July 5, 2012. Plaintiff now has  assurance at 23 that the 20 doses are not scheduled 
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for his execution. He still argues that a backup dose is necessary under the prevailing 

standards embraced by many states, and that the backup dose should be approved and 

intended for human use. 

Defendants are also mistaken that Mr. Hooper objects to AODOC=s use of a massive, 

lethal overdose of 5,000 milligrams of the anesthetic pentobarbital,@ Response at 23. Mr. 

Hooper agrees that barring mishap 5,000 milligrams will accomplish his death. 

Nonetheless, other states require another dose to ensure anesthesia and forestall the need 

for a second execution procedure at a different date should the anesthesia fail.   

5. The one-drug protocol is more humane, and the State has no rational reason to 

continue with the second and third drugs while urging that the first drug will certainly kill 

Mr. Hooper. At a two-dimensional level, it=s a waste of vecuronium bromide and 

potassium chloride, both of which are banned for animal euthanasia. It is difficult to 

comprehend Oklahoma=s reasons for continuing with their often discredited and 

challenged use, especially since the revised statute now authorizes only one drug. This 

sounds more like stubbornness coupled with flagrant indifference to the risks of those 

unnecessary drugs, which is one prong of the test for a preliminary injunction. The ODOC, 

unfettered by state regulation or, as to executions, Administrative Procedure Act 

requirements, clearly has pride in its process and competency despite its checkered history 

with executions, and does not welcome any scrutiny. If its anesthetic drug is unexpired, of 

domestic manufacture, and intended for human use, and if it has 20 doses, it should not 

object to further minimizing the risks since it is so proud of its efforts to do so. Mr. Hooper 
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risks suffering if there is no backup dose, and the protocol has a wide hole when it does not 

make provision for first drug failure yet acknowledges the need to monitor the level of 

consciousness. 

6. Plaintiff=s counsel has repeatedly made clear to Defendants= counsel that he has 

no wish to delay the execution; he just wants assurances that he will not suffer needless risk 

of suffering. He has made every effort to keep Defendants= counsel notified and copied 

with pleadings and has shared his arguments in advance of their writing. Now to suggest a 

dilatory motive, at 23, is specious.  

7. Exhaustion of administrative remedies is not required where it would be futile. 

Here Mr. Hooper did file an emergency grievance on June 27, 2012, see Doc. 22-15, 

regarding the backup dose of pentobarbital, but time constraints required that, on denial, he 

file this action. This was the first time he became aware that there was only one dose left at 

that time. But even without that exhaustion of administrative remedies Mr. Hooper should 

not be barred here. See Wilson v. Jones, 430 F.3d 1113, 1118 (10th Cir. 2005), and the 

following: 

Exhaustion of administrative remedies is not required when it would be 
futile. Wilson v. Jones, 430 F.3d 1113, 1118 (10th Cir.2005). The 
futility exception, however, is quite narrow. We generally apply the 
exception when there has been an adverse decision disposing of the 
precise issue raised by the petitioner. See Goodwin v. Oklahoma, 923 
F.2d 156, 157-58 (10th Cir.1991). 
 
Bun v. Wiley, 351 Fed. Appx. 267, 268 (10th Cir. 2009). Here the ODOC 

procedure has never resulted in granting the several grievances filed regarding the 
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constitutionality of the lethal injection process. It has never resulted in a change in 

the procedure for execution and certainly never will. Exhaustion is futile here. The 

three-step process, given when Mr. Hooper became aware of the issue of only one 

dose available, would have been burdensome, would have precluded this suit, and 

would have zero chance of success based on past adverse decisions. 

8. Plaintiff has met the tests for a preliminary injunction. Other states 

recognize the need to take every measure in the Aunlikely@ event of anesthetic drug 

failure to induce unconsciousness and preclude agonizing torture which would be 

irreparable harm. This unconscionable and easily avoidable risk B using a back up 

dose if needed and adoption the one-drug protocol B means that Plaintiff is being 

deprived of his Eighth Amendment right, which deprivation itself is irreparable 

harm, as argued in Doc. 17 at 12. Thus there is irreparable harm threatened, and the 

threatened injury certainly outweighs the simple remedies the State could and should 

adopt to minimize the risk of irreparable harm. The public has an interest in humane 

executions and in according the solemnity of execution the maximum precautions 

and excellence in humane treatment of the condemned. It is impossible to see how 

taking a short time to accomplish this will adversely impact a public interest since 

Mr. Hooper has been in custody since 1993. A court order here to have a backup 

dose available, to utilize only one drug, and to order that no dose be used that is not 
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meant for human use, will not constitute Aundue influence from the courts.@ 

Response at 22-23, citing Hill v. McDonough, 547 U.S. 573, 583 (2006). 

Mr. Hooper is not interested in the origin of the 20 doses except as it impacts 

his argued right to have a safe and effective backup dose available. Defendants’ 

smokescreens obscure the glaring fact that they have not addressed whether their 

newly-acquired pentobarbital is a veterinary drug or a human drug. 

 

 CONCLUSION 

Mr. Hooper commends this Court to his prior pleadings, Docs. 15 and 17, in 

continued support of his need for a preliminary injunction. Delay would not be 

necessary if the Defendants would simply provide the proper and easily 

accomplished assurances and amend their protocol to provide for a backup dose to 

be used only if needed; to use only the anesthetic which the State admits and indeed 

passionately asserts will be efficacious by itself and which is now authorized by 

statute; and to assure that the backup dose is also like the Nembutal does, approved 

for human use. Failing this, he is entitled to a preliminary injunction to litigate his 

requests for the relief he seeks. 

Respectfully submitted,  
 

/s/ James Alexander Drummond 
_________________________________________ 
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JAMES ALEXANDER DRUMMOND 
OBA # 2504 
220 2 East Main Street, Suite 2 
Norman, Oklahoma 73069-1350 
405-310-4040; FAX 404-310-4041 
Jim@jimdrummondlaw.com  

 
ATTORNEY FOR MICHAEL HOOPER 

  
  

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on the 31st day of July, 2012, I electronically transmitted the 

attached document to the Clerk of Court using the ECF E-mail System for filing news 
cases.   
        

/s/ James Alexander Drummond 
_______________________________________ 
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